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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Clive Gray,
' - Plaintiff, 4

oowe o : o rile No. 2:03-Cv-92

. OPINION AND.ORDER .

. (Papers 32, 39, 56, 64, & 69)

_” ;';é}éiﬁﬁiff ¢iive;G;§yibiough£_ﬁhiéidiﬁétsi?y ég£i§h}ﬁﬁééﬁ@:;f
i:VeimQﬁ£1p£ope#ty lanfséekiﬁé.dwﬁership of'é piecéléf ?ropértf'}'  “
in Greensborp, Vermonﬁ; He.séeks séecifié enforcemeﬁf_of a;
right of first-refusal and a voiding of a sale tran$ferring
the property from Defendants Page and Lynn Stegner to
Defendant Penny Rainey. The case is cufrently befcre tﬁe
court on cross-motions for summary judgment. Defendant'Raihey
has alsc filed a motion to strike certain exhibits'to‘Gray’g
statement of undisputed facts, as well as all statementsqu
fact based on those exhibits.

For the reasons set forth below, Gray’s motion for



. Unless otherwise noted, the following facts are '

~ undisputed. In 1958,
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summary Judgment (Paper 39) is DENIED. The Stegners’ moticn

- for summary judgment (Paper 56} and Rainey’s mction for

summary judgment (Paper 32) are GRANTED. Rainey’s motion to

strike (Paper 64) is GRANTED. Gray’s motion to compel the

T'_ depoéition_of'Attornéy'Matﬁhéw ﬁaly {Pape£_69)hiSﬁDENIED'éS ' f ; 

meemd

Philip and Margaret Gray conveyed a

| cabin and land by warranty deed to Wallace and Mary Stegner.

(Paper 42, Dxnibit A Paper 56, 13). The land is located in

'Greénéboro, Vermont,-and is now khown_as_366_Grays-Drive Iﬁthe' 

Property”). (Paper 42, Exhibit A;'Paper_58, 9 3). The deed
conveying the Property contained the following language:
In the event that the said grantees or their
c¢hildren desire to convey the property hereby
conveyed, the said Philip Hayward Gray and/ozr
Margaret Day Gray, or any or all ¢f their children
who are now living, shall have the righit to purchase
sald property for its then fair market value.
(Paper 42, Exhibit A; Paper 58, 1 3).

On January 25, 1975, Wallace and Mary Stegner conveyed

the Property to Edwin Free, Jr., and three days later, Free
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conveyed the Property to Wallace and Mary Stegner as trustees
of the Wallace E. Stegner and Mary P. Stegner Revocable Trust.
{(Paper 42, Exhibits F—i & F-2; Paper 58, ﬁ 5). ©On April 29,
.1992, Mary_Pagé_Stegnérl_conveyéd the Property to Stuart Page
”1 S§égFeﬁé:aﬁd_Ljnﬁ Mar;é;Stegner;(;oiiéétiﬁély.Ythé Stégﬁeréf5  ﬁ.:”.”

1995, the Steamers conveysd the Property t4 themselves as ton

_ trustees of the Stegner Family Trust. (Paper 42, Exhibit A-2; .

| changed slighly in the September 29, 1999 deed. (aper 42,
- Exhibit A-2; Paper se;'m“5>;‘;ifgfeaa‘s¢gthévggegejghéﬁ-;aé';**

ééid grantees desire to'Cdﬁvey theIproperty.hereby.conﬁeyed,

‘the éhildren of Philip Hayward.Gray énd/or Margarét Gray Day

who were living on December.Bl, 1957 shall.have the right to

purchase the pfoperty for its then faix markét value.” (Paper

42, Exhibit A-2).

On August 1, 2002, Page Stegner sent a letter by regular

! Wallace Stegner was deceased.

? Stuart Page Stegner is the son c¢f Mary and Wallace
Stegner. Lynn Marie Stegner is his wife.

3
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U.5. Mail to each of the six.Gray children informing.them that
he and his wife were interested in selling the Property for
$215,000. (Paper 42, Exhibit A-3; Paper 38, 1 7}. it appears
that thére_was no_writteh_response to this ieﬁter'~but it does
appear that Page Stegner and one of the Gray children

| discussed the sale briefly in September. (Paper 42, Exhibit .

, 2002, Page Stegner
1, stating that, as he had

heard nothing corcrete from the Grays he was planning to

42' Exmblt Ipape r 81,Ex hlb l t 1) T e IR

" on october 2, 2002, Clive Gray sent an email to Page
Stegner, informing_hiﬁ_that the Grays were interésted in
purchasing the Property,.ané asking him_to call to discuss the
details. {Paper 42, Exhibit i—l); On Octobeﬁ 5, 2002, Page
Steéner emailéd Clive Gray, informing him that there had been

several expressions of interest in the Property, including one

from Penny Rainey® for the full asking price. (Id. at Exhibit

* Penny Raihey is a cousin of Clive Gray. At the time of
these events, she owned a house near the Property. (Paper 43,
Exhibit J-2.)



| that he would be exercising his preemptive right.
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J-2) . On.October 9, 2002, Stegner emailed Ben Benoit, the
trust officer responsible for a trust of which Rainey is a
_ beneficiary, and from which Rainey received the money to
'_:purphase the Property. .(Paper 8l, 1 1 & Exhibit 1).'_Iﬁ that
iéﬁaiiF S£égnefuindidaﬁédﬁﬁhat;¢;iyg;¢ray £a§ ;él1ed;éﬁd:$£étéd; ;1'”.

| Exbinic 1), Stegner alse indicated

| the family T uom'c sel the property fo tnder any

_circumstances is Clive.” (Id.). On October 11, 2002, C

" §§£751mé#fgéééﬁf&ifiﬁ;ﬁcé §;££ 5f fh§fgﬁiéhééé3§¥iéé;iiléaéér;5;;f'”'”'
42’ EXhlblt K) -‘ Cllve Gray also .. stated “On the : lssueof ‘falr .
.ﬁérket.value;’.l think-?od will agfee thét.it ﬁas not the
intent'of.dur parents whén they put the.language in to the_
deed that a Gfay family purchaser wou;d'have to match the bid
of & third party desiring to acquire the place at any price.”
(Id.) .
On October 30, 2002, the Stegners forwarded a letter to
eacﬁ of the Gray children, formally informing the Grays that
the Stegners had received a formal offer for the Property from

Penny Rainey. {Paper 58, Exhibit 8). The Stegners enclosed

5
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copies of the Purchase and Sale Contract, and informed the
Gray children that they still had the opportunity to exercise
their purchase rights under the deed. (Id.}). The Stegners
 ianrmed_the Grays that “if you desire to purchase the

property yourself, you may do so if you match identically = .

" vemny’s offer.” (Id.). On November 13, 2002, Clive Gray

~ for $215,000, the price stipulated i

 waote to the Stegners, indicating that he wished to exerci

| Conteact witn vy By, (Buper 1 Bmibit BB T
*attorney would contact their attormey to work out the details.
' kfaﬁer_éé,-éxhibit L} Paber 55, Exﬁi5it é}. ......

It appears that the attorneys.were'in contact.with each
other, but no documentation of ahy.phone conversation is
contained in the.record. 'Oh November 20, 2002, the Stegners’
attorney, Matthew Daly; sent an email to David Blythe, Clive
Gray’s attorney. (Paper 42, EXhibit 0; Paper 58, Exhibit 10).
In that email, Attorney Daly indicated that the Stegners were

still willing to sell the land to Clive Gray, as long as he

would pay the purchase price by December 1, 2002, and depcsit



. paper 58, Exhibit 10).

Case 2:03-cv-00092-jjn  Document 85  Filed 01/14/2005 Page 7 of 17

515,000 oﬁ the purchase price in escrow by November 26, 2002.
{Paper 42, Exhibit ©; Paper 58, Exhibit 10). Attorney Daly
indicated that the Stegners intendéd_to hold Clive Gray to the
December.l.deadline{ because he had already had.ample notice_

" of their_intent;to:éelifth¢ Pererty{';{Paper 42, Exhibit 0; -

On November 22, 2002, Attorney Blythe .

__enmailed Attorney Daly, explaining that the December 1

‘date was not'a reasonable closing date. (Paper 42, Exhibit

P). Attorney Blythe argued that, despite the advance notice,

%t would not have made any sense at all for the Gray family
L Gtner ‘aspects such as the titls search, ste.) unless and |

.ﬁﬁtii a.firm offér-wés placed.before fhej£amiiy.f .tig;).
Atfoﬁneyzélyfhe also argued tﬁat( bééaﬁse a nuﬁber of peéple."'

had tﬁe right'to,pﬁrchase the Property, ﬁore notice was

required, and that the acticns of the Stegners in preventing

Clive Gray from obfaining an appraisal of the Pfoperty

precluded them from setting a deadline.? (Id.).

¢ In order to obtain financing for the purchase of the
house, Clive Gray was regquired tc cbtain an appraisal of the
Property. {(Paper 43, Exhibit M.) An apprailser, Gary Kuron,
coentacted Page Stegner regarding an appraisal sometime within

7
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On January 19, 2003, Page Stegner sent an email to Clive
Gray, indicating that the c¢losing with Penny Rainesy had been
postponed from Decemhe; l“_“in the interest of fairness to
[Clive_Grayfs]'claiﬁ,” -(;g; at Exhibit W). However; Stegner_
'zvlthen 1nfotmed Gtey thet the ciostng had.taken.piaee eh January”f:""L”

2003, : e:igi_p:l:_a_j_ri_ihg *t_h_-e_t" S

; ur'personal flnanc1al“51tuatlb'151mply Wouid'not
}permlt us: to walt anyrlbnger, “and: at thls p01nt,
: fter flve and a_thlrd months, the fact that you
ehave Stlll merely expressed the “1ntent:to exer01se_
_fyour rlght of flrst refusal w1thout form : R
_heo, comblned w1th the real pOSSlblllty of Ms Ralney_ffuyg
'fjﬁlOSLng patlence and w1thdraw1ng her offer, left;uehf7

. with no choice. : : N R

e )_._.'._-"._':':_'A "d_é.e.‘?‘: 'ci_.oweif.inq the PrOPerty to Pemny Rainey was
teeerAed QniJeneary"27,¥2003; (;Q; ét'ﬁxhibit;X); It:deesh..n
hot apeeat from the record that_Ciive Grey.eyerhsubmitted a.
formal Purchase and Sale Cohtract to the Stegnere'or ever gave
any notice of a definite cleosing date.

Summary Judgment étandard
Summary judgment should be granted when “there is no

genuine issue as to any material fact and . . . the moving

two weeks of October 16, 2002, and was denied access to the
Property. {Id. at Exhibit N.)
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party is entitled to a judgment as a matter of law,” Fed. R.

Civ. P..56(c), or “‘[wlhere the record teaken as a whole could

not lead a rational trier of fact to find for the non-moving

party.f”.Konikoff v._Erudentiai Ins. Co. of.Amd,.234 F.3d 92:
'.19? (éd Cirft2OQQ)(quéﬁiﬁgﬁMétsushi?é.ﬁleéT ;haﬁé¢.C6;'v}€' :;-f: ”

 Zenith Radic Corp., 475 U.5. 574, 587 (1986)). A factis

material’ if it 'might affect the outcome of the suit Under

O’Hara v. Weeks Marine, Inc.,

 the governing law.’”

61 (2d Cir. 2002) (quoting Anderson v. Liberty L

 return a verdict for the nommoving party.” Id.
“When'aetegmining whether thére ié a genﬁine issue of
fact to be tried, the coﬁzt must résolve all ambiguities and

draw all reascnable inferences in favor of the party against

whom summary judgment is sought.” Winter v, Unifed States, 196
F.3d.339,.346 (2d Cir. 199%). As to any claim or esseﬁtial
element for which the non-moving éarty bears the burden of
proof at trial, the non-moving party must make a showing
sufficient to establish the existence of that claim or

element. Tcps Mkts., Inc. v. Quality Mkts., Inc., 142 7.3d 90,
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95 (2d Cir. 1998) (citing Celotex Corp. v. Catrett, 477 U.S.

317, 324 (19286); DiCola v. SwissRe Holding, Inc., 996 F.2zd 30,

32 (2d Cir. 199%3)). “Crédibility assessments, choices between
conflicting versions of the events, and the weighing of

' f éﬁideﬂ¢e_afe'métters;for_fhé jng};hot.for_fhe ¢¢urt;anév'

_motion for summary judgment.” Fischl v. Armitage, 128 F.3d 50,

| to make a showing sufficient to establish the existence of an
| clement essential to that party’s case, and on which thet
| party will bear the bucden of proof at trial.” Celotex, 477
_fu;s,'at 322, o | | | o |
-Diséussion

A. Jurisdiction

As a preliminary mattef, in his complaint Clive Gray
alleges that tﬁis Court has jurisdiction over the matter based
on diversity of the parties, under 28 U.3.C. § 133Z({a). In
their answer, however, the Stegners denied that they were not
citizens of Vermont at the time this action was filed. If the
Stegners were citizens of Vermont at that time, then the

10
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parties would nct be completely diverse, and this Court would
lack subject matter jurisdiction. On October 19, 2004, this
Céurﬁ issued an COrder to-Show_Cause why the actiocn should not
" be dismissgd based on_lack of subjeqt mattgr jurisdiction.5

(raper 82)..

©Gray has submitted cvidence that tends to show that the

Stegners were residents of New Mexico at the time this action

‘was filed, a fact which would establish complete diversity o

the parties. The evidence includes Lynn Ste

. Memco, : andthat th e Camp they re . aln edln ver m Ont WaSmere ly i
Vfé”éuﬁmef_éiééél.xiﬁébéf'85; E%£ibitfi)Jf"ﬁhen'5£5é?efisbf°“
‘evidence indiéating thé_pafty hés mére than oné fésidence; or.i 
the_résidence.is unéleaf{.the court éhould focus on the intent

of'the party.” Nat’l Artists Mgmt. Co. v. Weaving, 769 F.

Supp. 1224, 1227 (S.D.N.Y. 1991). Factors to be considered in

determining & party’s residency include where the party’s real

and personal property is located, where the party exercises

> A district court may raise the issue of subject matter

sua sponte at any time. Lyndonville Sav, Bank & Trust Co. V.
Lussier, 211 F.3d 887, 700 (24 Cir. 2000)

11



Case 2:03-cv-00092-jjn  Document 85  Filed 01/14/2005 Page 12 of 17

political rights, where the'party pays taxes, and where the
party maintains a license and bank accounts. Id. at 1228.

The Deed conveying the Property to Penny Rainey states that.
YStuart Page.Stegner_and_Lynn Marie_Stegper,.of Santa:Fe,-.
',fééﬁta Eé;Céunﬁy,:ﬁ§W;Megi¢é”fﬁef§ ﬁakiﬁg_theHéohyéyéhc§J   q,fj['

© (Paper 83, Exhibit 7). Gray also avers th

at the Steaners pay

tax on the camp 2t a “non-residen

ve Vermont licenses. The Stegners have not submitted an

ence, and have not rebutted any of Gray’s evidence.

' such, for the purposes of these motions, there is sufficient =~

3:5 M$£i¢ﬁ:tpuégiiké'  L"
'-Raiﬂey has filed a motion_té strike éray’s affidévi£*in
support:of his:motion_forfsummary.judgment. Rainéy.argues.
that the éffidavit was not under oath, that the exhibité
attached.are not sworn to or certified, and that several
statements are not baéed on perschal knowledge, are hearsay,
are argumentative, or interpret documents that speak for
themselves. In response te that motion, Gray filed a
supplemental affidavit in support of his motion, which was
sworn to and which incprporated his previous affidavit and all

12



Case 2:03-cv-00092-jin  Document 85  Filed 01/14/2005 Page 13 of 17

exhibits thereto by reference. He has therefore corrected the
first two problems Rainey cites. Although he responded to
these objections (gsee Paper 71), he does not respond to

~Rainey’s assertions regarding the substance of the statements.

. If no opposition is filed to a motion, it “is deemed

~unless the.

unopposed and is granted without oral argument

S court in its discretion deems it necessary to set :the motion = = .

H ;ﬁ.additidﬁ? the Court:

| agrées with Rainey’s objections to the specific statements. | o
. The Court will therefore strike all or a portion of the =~

| statements objected to in Gray‘s affidavit (Paper 42). The
EICQurt wili rely oﬂ.fhé aééuﬁéﬁLafy.éfidenée Sﬁﬁﬁgftea.wifhmthe
éffidavit, however. °
C. Merits
1. Validity of the Preemptive Right
The 1958 deed conveying the Property to Wallace and Mary

Stegner cocntained the following language:

In the event that the said grantees or their
children desire to convey the property hereby
conveyed, the said Philip Hayward Gray and/or
Margaret Day Gray, or any or all of their children
who are now 1iving, shall have the right to purchase

13
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said property for its then fair market value.
(Paper 58, 9 3). Gray argues that this language gave him a
right to purchase the Property, if and when Wallace and Mary
Stegner_or.ﬁhei; children decided_to.sell it.  Rainey and the -~

 Stegners argue that the clause was not enforceable, that even - .

| if the clause was valid, Gray’s right to purchase terminated =~ = = -

t the statute of limitations bars Gray's ability to lay.

';f}fﬁé?lépéﬁéééliﬁV£ﬁ§€aééa;éi#és?é?éfiaiﬁfé§@é£iﬁéﬁiiéhﬁ;ﬁé;fi” '“"f
refusal, is used to give “the seller and others the right to
.ﬁﬁréhése tﬁe pfopértf.ﬁﬁéﬁ £ﬁe.bﬁyér aeéidés.tb §el1;g _
Mmm_ﬁm,- S 3.4 cmt . .f_. A

preemptive right ripens into an option when a bona fide

purchaser appears. See Alling v. C.D. Cairns Irrevocable

Trusts Partnership, 927 F. Supp. 758, 764 (D. Vt. 19%9¢).
Under Vérmont law, preemptive rights are valid so long as they

are reasonable and do nct violate the rule against

perpetuities. Burgess v, Heowe, 134 Vt. 370, 372 (187¢).
Vermont has adopted a “wait and see” rule in determining

14
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whether a restraint on alienation violates the rule against
perpetuitises. 27 V.S.A. §.501 (“In determining whether an
interest'would violate said rule . . . the beriod of

pérpetuities shall be measured.by-actual rather th;n pQ;sible_
.- ﬁé?§ﬁtSF”)i Bﬁ£ éé$; 134 V#;3a#L3727 ;The£é;i§ ﬁ§lVéqlatiQ%géf  ' vL

' . ‘ o o iééhéiédﬁaéégaQi ,;;_,?

| the rule, so long as, at the time of the event,

law measure given as ‘lives in being and twenty-one year

not been violated, there is no violation of the rule.”

373 (citation ¢

andthelrchlldrenllv lng atth e tlme | theproperty Was o
 Q£i§inéily cbnveyéd.ihé”xigﬁt té.feéﬁfcﬁése £ﬁe”éﬁo§érty.i£. 
;Wallace énd Mary Stégner:or.théir éhildren decidéd toISell.it.
Giay waé'oﬁe of the children living at the time of'thg
original deed. As such, the clause dces not violate the rule,
The clause is valid and enforceabie, thefefore, as long as it
is reasonable.

In Colby, the Vermont Supreme Court considered several
factors in determining whether a preemptive right clause was
reasonable. See id. at 236. Specifically, the court looked

15
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at (1) the duration of the restraint; (2} the repurchase price
specified in the clause; (3) the “public interest in allowing
property to be freely marketable;” and (4) whether the

Qriginal grantor étill béd an interest in the land.surrognding

 the lot at issue. Id. As already noted, the duration of the

© clause in this case does not violate the rule against .

perpstuities, and

~ In addition, the clause specifies that the repurcha:

Exhibit ). A price set at the fair market value of the land
G 1 S not un rea sonabl e A lt e ug h th e Or 1g 1 . a.'l"_ gra n t Ors _ hav e '. e
- | dlEd,the chlldren referred to ln the deed Stlll own the R
:,:sﬁ;zoﬁndiﬁg ér;§e££§;_ finéil§;“£hé.§léuéé doéé not“prévént .
fhe Stegners.from selling the ?rdperty._.it merely gives the
Grays the option Qf purchasing the Property, should the
Stegners decide to sell it._ The clause as a whole is
reasongb;e and enforceable.
The defendants argue that eﬁen if the clause is valid and
was enforceable by Phillip and Margaret Gray, the preemptive
right was personal in nature and may not now be enforced by

their children, none of whom were parties to the deed. They

16
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also argue that the preemptive right, as a perscnal
contractual right, does not run with the land, and therefore
cannot be enforced against the Stegners.

“In order to enforce a restrictive covenant against an

- . ‘owner other than the original. coventee, the covenant must run =

. must be met for a covenant to run with the land: (1) the

_with the land.” Chimney Hill Ouners’.

'7ffhéfééﬁéﬁaﬁt;fﬁﬁ"ﬁi£ﬁ £ﬁé iand}fié) ﬁhé.cdﬁepéﬁt.muSﬁ t5uéﬁ'””"”””m”“
and concern the land} and (£) there must be privity;df éstate

between the parties. Albright v. Fish, 136 Vt. 387, 393

(1978) .

The language in the deed satisfies the first requiremént;
the preemptive right is in writing. The fourth requirement is
also met; althocugh the Property has been transferred in the
prast to nen-family members, all of the transfers were made
with the purpose of setting up varicus trusts for Stegner
family members. It would be ineqguitable for those transfers,

17
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made without notice of any kind to the Gray family, and.for
which little or no- consideration was paid, to extinguish the
purchase iight. It is not clear tha£ the pafties intended to
:have thercovénanﬁ run with_thg lahd._ The language of the

_ preemptive right binds only the original parties and their

touches and concerns the land.

It is Unnecessary to determine whether the preemptive

| however. Gray argues that the Steners’ benavior estops them
*3f?ﬁ%@ﬁ;ﬁ;¥faéﬁfiﬁé;ﬁﬁéﬁ?éfégjﬁéa?étégééééfi#é;%iﬁhﬁiﬁéggﬁtéhéééi?fﬁ'w:'L
':fai{£é é#dpéﬁ£§;.;G£é§ ﬁ5£¢$“£h;t?;ﬁﬂéxgéégia iésﬁiééf ﬁh§t ; i””m“
: 5é£éﬁaéﬁ£$.é%ééﬁér.féﬁeateai§.gépgeéegtéd.énd conf;rmed to
 .Plaintiff that_they we;e_boﬁﬁd by_the 1958 and 199§.pgrchasé
right and Defendaﬁts Stegner were caréful to 1lncorporate thaf
right in the Cctober 2002 purchase contract between Defendants
as well as iﬁ their vaﬁious trust deeds.” - (Paper 71 at 12).
Under Vermont law, “[t]lhe doctrine of [equitable]
estoppel is based upon the grounds of public policy, fair
déaling, gocd faith, and justice, and its purpose is teo forbid
one to speak against his own act, representations or

18



Case 2:03-cv-00092-jin Document 85-2  Filed 01/14/2005 Page 2 of 22

commitments To the injury of one to whom they were directed

and who reasonably relied thereon.” Fisher v. Pcoole, 142 Vt.
162, 168 (1982). “[E]lquitable estoppel works to prevent one
party from asserting rights which may have existed against

_another party who in good faith has changed his or her

- position in'reliance upon earlier representations.” . Id.

party who invokes estoppel must prove four elements

2) he must have

o be estopped must know the facts;

. intended that his conduct be acted upon, or “the acts must be .

© such that the parcy ssserting the estoppel has a right to |

' estoppel must be ignorant of the facts; and (4) he must rely
 ;hTthé éoﬂduct.of ﬁﬁé_péfty tongé:esfépp;d.to.ﬁis.&ét;imeﬁf;
S Id. | |
In this case, the Stegners knew df the previoﬁs
transfers, and knew that the transfers had cccurred without
notice to the Gray children. They included a slightly altered
version of the clause in their September 1999 deed. The? also
notified the Gray children of their desire to sell the
Property, and acknowledged the preemptive right. The Stegners
repeatedly represented to Gray that he had a right teo purchase

1%
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the Property under the deed. The Gray children, and in
particular Clive Gray; did pot %now of the previous transfers,
and.believed that the Stegners intended to héﬁor the
.préemptiﬁe_right._ AS a result,'Gray:did ﬁqt bfing an action
':;td'énféfcé_thé?épééﬁétévé_fiéﬁt;ﬁpti;:éfﬁe;_the;Pﬁépéﬁﬁy ﬁéd: j”H

. already been sold to a third party. Even if the preemptive

_right was, :in fact, no longer valid, Gray relied on their

representations that they would honor it and suffered a

. 'As such, the Stegners ‘are now estopped

from clalmlng that the preemp tlverlght was notvalld o

2. Exercise of the Preemptive Right

:.The deferminatiqn'fﬁat.f£e pfgemﬁfi?e:fighf WaS §alid apd.
'enforcgable'does not end the iﬁquiry,.however. The Stegne#s
argue.that Gray failed To exercise fhe right in a timely
fashion. They alsq argué that Gray was requiﬁed to
identically match Rainey’'s offer. They argue that, when he
failed to match the offer, they were entitled to sell the
Property toc Rainey. Gray argues that the clause was notra
right of first refusal, because it did not reguire that a
third-party purchaser exist. He argues that he was therefore
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not required to match the terms of the sales contract between

the Stegners and Rainef. He further argues that he did

exercise his right in a timely manner, énd that the Stegners
-frugtrated.hisiperformance by refusing to alldw his:bank to

~© . 'The Stegners originally notified the Gray children that = -

they were interested in selling the Property in a letter dated

_ house on the market “before the summer season is entirely
"fiéééi;?ﬁ?kﬁéééf_Sé;;ﬁﬁﬁib££ §i;f?ifiéﬁpgéié?thé£; éBﬁé£iﬁé:; Tﬂ'":
" around Septenber 14, Sherrard Gray, one of the Gray children
indicétéd to.Stégnef'thét'an dffer:waé.beiﬁ§ put:£§§éther;.bﬁt: 
no offer seéms to have been'made{ (Paper 42, Exhibit H). The

only record.of thié conversation is an email from Sherrard

Gray to Clive and Burr Gray (Id.). In relating that
conversation, Sherrard Gray indicated that Page Stégner would
give them the winter tc work on a deal. {(Id.). ©On October 1,
2002, the Stegners sent an email to the Gray children

indicating that #hey had heard nothing further from anyone} |
and that they were golng to pursue other options. (Paper 42,
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Exhibit I). On October 2, Clive Gray emailed the Stegnérs
that his family was “in the process of putting together a
proposal.” (Paper 42, Exhibit I-1). On October 5, the

Stégners.emailed Clive and Bu?r_Gray,vindiqating tﬁat they now -
had afull prlce Qf__f_e'_r'_fqn_ the house . butthey stlll zntended '

right of first refusal. (Paper 42,

" to honot the Grays’

ind indicated that Gray could still

| emercise his presmptive right by matching tne tems of the

3}Grayf3ent”a.léttef on November 13, 2002,_indicafiﬁg:that'hé f:;feu

._Qdﬁl&.ﬁﬁrchasé thé.pfdperty for_$élS,OOO, but thé.lett§r ﬁéde.
no mention.of a closing date of deposit. (Id. at Eéhibit L).
Gray's attorney followed up with an email to the.Stegners’
attorney, indicating that the closing date was.not acceptable,
but making no.mention of an alternate date. (Id. at Exhibit
P).

The language in the deed does not specify the time limits
for exercising the right of first refusal, or specify any
terms other than the price, which was set at the fair market
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value. (Papér 59, 1 4). When supplementary terms are

‘necessary, “terms that are reasonable under the circumstances

are supplied by the cou?t.” _Reﬁtatement (Third) of Property:

- Serviﬁudes, $ 4.2, _Two months &oeé-pot.seem-anunreasonable -

time pericd to allow Gray to make an offer, especially

considering the informal communications between the Stegners

' preserve their right. | o

"   bbtiohiﬁifhi#ﬁe ap§éé£énéé:bf a;boha*fide}pﬁrchéser.. Sée_  _'

 éliiﬁg,:§é7 F;'Sﬁbé; é£:§6;;_§§§ also B:icker-v;'Walkér, i3§ :
V%. 361! 364_k1981} (;sihce-a.fight.of.fifst_;efusal in effect
becomes anroption with tﬁe appearénce of é pur;haser, bther.
thén the optionee, who is ready, willing and able to buy, it
is subject to the same ruleé regquiring performaﬁce according
to its terms.”). Once Rainey madé her offer, as memorialized
in the sales contract, then, Gray had an cption to purchase
the Property at the same price and under the same material

terms. See Cameron v. Double A. Serv., Inc., 156 vt. 577, 581
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(1991) (“the right of first refusal gives the [holder] the
pbwet.to accept the offer of sale on “the identical terms
offered by the third person,”); Bricker, 139 Vt. at 364 (“The

essence of an option is that it must be accepted according to

| its terms if it is to generate a binding contract.”) “There is

" amount, and the closing date. Quenneville v. Buttolph, 175 . =

CVt. 444, 457 (2003). oo

a,"Material—Terms

‘As -already noted,.on November 13, 2002, Clive Gray sent a

letter to the Stégners, indicating that he wished to exercise
his right to purchase the Property for $215,000. {Paper 42,
Exhibit L). The letter may have been a sufficient exercise of
the option, even though it was not a formal purchase and sale
contract. The letter was in writing, and contained a
description of the Property and the purchase price. (Id.) .

It did not, hbwever, contain a closing date. In an email

24
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dated November 22, 2002, Gray’s attorney informed the
Stegners’ éttorney that a2 December 1 closing date was not
reasonable. (Paper 42, Exhibit P). The actual closing date
on thg'pur;hase and saies.contract bétween_the Stggners and .
- Ralneywas Novef’ﬂber __3_0_, ::f.fz'lolo,é (E__ '.a#'-_Exhibi-t.f.-b)-'-f In

- addition, a deposit.amount or due date was never mentioned in . -

 '3Gray”é£gugs.thé£:he dia hot.ﬁeéd to métch.Ehe ideﬁtical';$:'

.'.tErms bfﬁthe Rainey offer,'arguing that W[t]he-hdider.of a:

“purchase right under Vermont law can validly exercise his

& On OQctober 5,.2005, well after the time for any response
to either Rainey’s or the Stegners’ motions for summary _
judgment, Gray submitted a “Supplemental Memorandum in Support
of Summary Judgment by Plaintiff and in Opposition to Motions
for Summary Judgment Filed by Defendant.” (Paper 81). 1In
that memorandum, Gray alleges that no deposit was actually
paid by Rainey. He presents evidence of this in the form of
the Stegner-Rainey closing statement, which indicates that no
deposit was tendered by Rainey. (Paper 81, Exhibit 13). Even
if Rainey never tendered a deposit, however, Gray still failed
‘to offer to tender a deposit or to match or suggest a definite
alternative to the closing date.
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rights even though the acceptance was not ‘a mirror image of
the cffer,’ c¢iting Cameron. (Paper 71, p. 15)., That language
refers to the method of acceptance, however, rather than the
terms. of the agréement._ In Cameron, Ehe court fouﬁd;thaf_the
”ﬂh?l@éfsjéf*ﬁhéTfighﬁgﬁiﬁjnot,neééfﬁq'ﬁi??;é.f'”

Sooimirror image'of the form-of ‘acceptance, . and were excused from ' -

attending the closin

.also found, howeve

willing to perform under the material terms of the. agreement.

10 he sellers were umiilling
Lo’ Gonvey the  praperty to them undex thoss terks. Camarsh;

"héhé aggééﬁént, WHiCﬁ.ﬁﬁg holde£; §f.tﬁé £ight réfuged_fé..m

acéept.\ lQ;'.The coﬁ;t foun& thét:the additional tefm was not

material to the égreement, but instead was an attempt by the

sellers to modify the agreement and withdraw the original

offer. ;g; at 261“62. In other words, Cameron did not held

that the holder of a right of first refusal that has turned

into an option by virtue of a third party offer is permitted

tc reject material terms.

b. Closing Date
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In this case, Gray rejected one Qf the material terms of
the Rainey contract, the closing date. He never offered an
_alternative clbsiﬁg date. The closing_betweén Rainéy and the
"Stegﬁers did not take ?lace uhtil.the middle.of January 2003,

* rather than on December 1, 2002. That gave Gray an additional

~‘month and a half during which to match

S tatz_ng that Graleshed togo ahead wlth the purChase | “along
' £hé.1iﬁés éf.ﬁyfié££é£ kémaili fq ybﬁJéf-Névembéf 22,?:.fig;
at E#hibit V). The ﬁovember 22 emai1 ex§réssly rejeéﬁed the

initial closing date, and neither the November 22 email nor

the December 17 email proposed an alternative, definite,

closing.date. (Id., Exhibits P ﬁ V). As such, neither
constituted an acceptance of the cption, and neither formed a
contract.

Gray argues that the extension of the closing date
created a new contract between the Stegners and Rainey, and
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that the Stegners were obligated to re-cffer the Property on
the new terms. Rainey’s attorney testified that the delay in
'closing had te deo with conducting a title search and
.conducting the closing by'mail, ;ather.than becguse_a new

-ijcéntract had been fofmed,_ (Pape; 7i; Exhibit:i);f He als¢".

' téestified that the delay was due, in part, to the uncertainty =~

no evidence
petusen che
' ¢f%f?é.ﬁ@#iéﬁ?fGkéi;Sffééijéégéﬁé:§ﬁ£5rﬁ§y1S£a£é51£ﬁé£i  'i"”
::T §A£t§rﬁey Déi?_o?igiﬁ;lly iﬁsi;tédntﬁét.élivé.G?a&_ﬁaa £;: :

‘close b? December 1; 2002, but ﬁhen_seemed té back away from  :

that poéition but never-proposéd a new closing date although

he agreed that one should be sét;” (Paper 53, 9 17.) After

Gray rejected the closing date in purchase and sale contract

it was incumbent upon him to offer an alternative date. Once

the Stegners had a purchase and sale contract with Rainey,

Gray’s preemptive right ripened into an option contract. By
failing to either match the material terms of the Rainey offer
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or even to present definite alternate terms, Gray rejected the
option. He failed to exercise his right in a proper and
timely manner, and cannot now argue that the Stegners had to

keep offering the property to him.? .

'T_'Evenﬁassuming”that Gray"Wésﬁhot:Offexed7thé'January_t.“'”m

December that the closing would not tzke place until Gray’s

rights had been satisfied, neither Gray nor Blythe ever

offered a firm closing date as part of
| purchase. As already stated, Gray rejected his option to

© burchase by rejecting the original closing date. By failing

y - 7.Gray argues that'he neéds to'depoée-thefStegnérS'f”
.~ attorney, Matthew Daly, to determine whether Gray was given a
- new chance to pdrchaée_the Property with a”closing date of
mid-January, whether Daly assured Blythe that the closing
would not take place until Gray's rights had been fully
satisfied, and whether Gray was entitled to raise part of the
mohey through a mortgage. (Paper 69). The last issue is a
matter of law, and will be discussed below. As for the other
issues, Blythe has submitted an affidavit in support of Gray's
motion, in which he states that Gray was never offered the
January closing date and that he "understood from Attorney
Daly that the Stegners and Rainey would not close and the
Property: would not be conveyed to Rainey." (Paper 53, ¢ 14).
Gray aiso has the testimony of Benoit, who was working with
Daly regarding the transaction between the Stegners and
Rainey. Daly's testimony is therefore not necessary for the
purposes of deciding this motion. Gray’s motion to compel is
therefore denied.
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to offer any alternative date, Gray failed to make a firm
offer for the Property, and no contract was ever formed
betWeen.Gray and the Stegners. BAs such, the Stegners were
within_their rigﬁts.fq sell,their-érgperty_to Raineyf
.  ¢1T;Ezgéi;éﬁigﬁfgﬁ;EE;ééésjf_[fffﬁjlff”

- Gray argues that the actions of the Stegners frustrated.

 thase decon into o ciont dopendant on x thisd party orer
wh lch mustbe matche a an g to alter th N ter - Of Sal ddeed
rlghts .(._-Pé-p-e'r - L p 16) Any Change in 'Etlr_lé language of
the deed did not change his purchase right, however. If he
.héd.acted:in'a'definite ﬁénne; in August, Septembert or
- October of 2002,'he wouid have been able tc purchase the
Propert? at the fair market value, with terms tc be negotiated
5y the parties. As aiready discussed, Vermont case law

dictates that the offer by Rainey turned Gray’s right intg an

opticn to purchase on the same terms. See Bricker, 139 Vt. at

364, As of the Stegners’ October 30 letter, Gray had to match
Rainey’s offer.
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Gray has consistently maintained that he was never given
sufficient time to act on his purchase right. On November 20,
2002, the Stegners’ attorney emailed Gray's attorney,
‘informing him that the'Stegnérs were prepared tq_honor Gray'’'s
"*?ighﬁfiffhé #é@l@;Pa¥ fhe'Pﬁichééefpriééfby'Depembé;;lJapd_ 7ff'”""'”

_ submit a deposit of $15,000 by November 26, to be held in'

| Gray's attorney responded on November 22 that the “December 1,

12002 timeframe t reasonable for a couple of compelling

| easons.”  (Paper 42, Exhibit B). Among those reasons were

'ﬁéQQSi&éring'thaﬁ:a_number°bf ihdividﬁaléfhad_é right to . . .

".}"pufchase, and the refusal of the Stegners-to"ailbw_a_moxtgage'

appraiser on the Propgrty in OCﬁober}:'(;g;). Gray’s-attorney
alsé étated that.“desﬁite some noti;e in advance that the
property was on the market and that Ms. Rainey in particular
waé a potential purchaser, it would not have made any sense at
all fér the Gray family to start running around lining up
financing or looking into other aspects (such as a title
search, etc.) until and unless a firm offer was placed before
the family.” (Id.). Gray seems to insist that he was under
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no obligation to do anything, other than wait for an offer.
This is in contrast to his argument that the deed did not
fequire'the Gray children to match another offer, but instead

"gave them the absolute'right_tp purchase the Property at the

"*' ! fair market value. = (Paper 71, pp. 3-4).

' - The Gray children had'a right to purchase the Property at =

It did not. give them the right to pre

TR s e

_ Grays t ook Veryl 1ttle concre te action toward purchasing it

T b Sehush meriied AT SR e D
ini baginming of Muguss thst they wished 15 set the Prosertyi

©paper 42, Exhibit Ae3). At that point. it not only mads

sense that Gréy wduld “start_runniﬁg around_lining.up-.

financing or looking into other aspects (such as a title

search, etc.),” he had to do so in order to exercise his

rights. The Stegners’ communications with the Grays indicate

that they were waiting.on an offer from any of the Grays,

rather than formulating an offer tb put before the Grays.

{Paper 43, Exhibits A-3, B, C, H, I-1, J-2). Although Gray

indicated interést in purchasing the Property, he did not
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submit a fermal offer until his letter of November 13, 2002i

{Paper 43, Exhibit L}). As already discussed, at that point

the purchésé right had become an option to purchaée the land
.. on the'same_terms as the Rainey qontract. 'The:lette; did. not
: CF??t¢.?;coﬁt£a¢£} ?$.it'leﬁt °ﬁ? m3téri?% £??ﬁ§1i?jh9L   

- Property was only conveyed in the middle of January 2003, &

that he did not have sufficient time.

'”*d;L Ri”ht;§£ A_,;aiéé;..

- Gray aléo argues that.tﬁe_étegnerg frustiated his attemﬁf
to exercise his purchasé right'by'refusing to alloﬁ an
appraisal of the Property. Rainey, in turn, argues.that the
Stegners were ﬁnder no cbligation te allow an appraiser,
because Rainey’s offer was not contingent upon financing. She
argues that Gray'’s desire to obtain financing altered a
material term of the contract. This is not the case.

Mortgagé financing is a material term when the mortgage is
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financed by the seller of the property. See Quenneviile, 175

V. at 451 (“financing was indeed a material term of the

propcsed contract because seller was to finance one-third of

the.purchase.price”); Benva V. Stevens'and Thompson Paper Co.,

'ijnc 143 V. 526 (1983) (“finanCihg'WaSJCIearEYEaﬁ'ff

'sjlntegral part of the contract 51nce defendant was expected to:"“da”""

he seller stlll'recelves cash on_del;very'.

' '-'.;--Sele_ 'chkson Vs McMahan, 140 'Vt _'-2-_3__,- : 26 (1981) As Such SPEE
'?ffGray s! desare to obtaln a mortgage to flnanoe the purchase wasif-ffifif
"f5not{a material'term.d_ﬁ” .

:Neﬁertheless, the Stegners’ refusal to allow an appraiser'

on the Property in October does not excuse Gray’'s failure to

'provide the other missing, material terma;. The evidence shows
that the &ppraiser contacted the Stegners “within two weeks of
10/16/02" and was informed that an appraisal was inappropriate
at that time. (Paper 43, Exhibit N). The appraisal was on

hold as of October 30, 2002, and there is no evidence that any

effort at a second attempt was made. (Id.). Merchants Bank
approved a $40,000 mortgage for Gray on November 8, 2002,
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contingent on various conditions, including that Gray obtain
an appraisal of the Property. (Paper 43, Exhibit M). Again,
there is no evidence that Gray attempted to obtain an
'appraisal after the initial attempt in October. ﬂAtSingle_

Hfrgfusal.to permit-the'Property'to"be'appraised,”befere:apr

"rfcrﬁal?offeriwas-made;idoesEnottcenstitute]frustraticnfp.

:ecauSe:they were “obvrous1y¢worr1ed that
“'y,any appralsal by theiMerchants Bank’ of 366 Grays Drive. would
_'wpflx the ‘falr market value thereof under the purchase rlght
.iin the orlgznal deed. (Paper 81 4y Gray presents no . : o
_fpev1dence to support thls assertlon In addltlon, after Razney.fguv;'jﬂ
and. the Stegners entered into thelr purchase and sale . L
"‘contract the-price of - the Property was fixed at $215, OOO .and?~”“
_ the preemptlve rlght ripened. into an.option to purchase the -
'5Property at the contract price. . At that point, an appralsal
was not necessary to determine. the fair market value. '
Although Gray argues that the delay in closing made- the
contract a sham, he presents no evidence to support this
assertion. As already discussed, the delay appears to have
stemmed from Rainey’s concerns regarding Gray's rights,
coupled with the delays that are inherent in a closing
- conducted by mail. The Stegners’ attorney was still
communicating with Gray’s atterney in the middle of December,
but Gray never offered a definite date for closing. In
~addition, Gray alleges that there turned ocut to be problems
with the chain of title, and Rainey’s attorneys were hesitant
to go through with the sale until the Grays’ rights were
resolved. (Paper 41, ¥ 103). Althcugh this is supported by
the record, see Paper 41, Exhibit P-1, there is no evidence to
support the idea that the contract was a sham.
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appraiser on the property did raise a factual issue of
frustration of purpose, however, Gray would still not be
entitled to relief. He currently seeks Lo have fhe contract
between'the.Stegne;s_and:quney_voided;_ He thgn_yishés'to
have the court specifically enforce his right of first

_ refusal, and order the Stegners to sell him the property.

| eiitaser. A thet ke SR ik e ams
ko ieinse he Roobdsty oh bhe IHeRcibeL vuiiN’ Ganaan TS
Ve, ac SB1. As already discussed, Gray rejected a contract
“ﬁith_thé Stégners,'beéauée hé_réjecfed.the.diosiﬁg date and
never pfo#idéd an alternaﬁive, firm clésing date. The élosing

date is a material term in a contract for the sale of real

property. Qﬁénneville, 175 Vt. at 457. The.absence_of a
méterial CLerm means that no contract was formed. State v.
Delaﬁey, 157 vt. 247, 253 (19291} (“the need to negotiate
additional material terms in order to reach an agreement
indicates that defendant did not make an offer.”). By failing
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tc accept the option contract, Gray lost his chance to

exercise his right of first refusal. He can not now ask this

Court tQ overturn the contract between Rainey and the
'_Stegners, and then c;eate a contract befwéen Gray and the

Stegners.

:k“;ﬁFiﬁéliygﬁGﬁaj,érguééfthatfﬁhe;StégﬁéﬁéQnevgrfpié@érlyﬁf'

they never informed him that they owned the Property as .

| support this proposition. In addition, nothing in the recora
 :é#p§Qf£§.thétideé.ﬁhaﬁ_thére.wefé additioﬁal £rﬁ$£ées”ﬁho ﬁéd
‘to act. Aéisu;h,:if is uncleafito this Cou;f why'the-Steéners
wouid have 5éd to make it cleér that they were acting as
trustees of their own trust.
Gray also argues that the October 30 notice was
insufficient, because it did nect notify all of the holders of
the right of the sale. {Paper 42, Exhibit C}. FEarlier
communications had been addressed to ail holders of the right,

however, and Gray was the only one who had expressed any
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interest in the purchase. {Id., Exhibits A-3, I). 1In

additicn, Gray himself was on notice of the need to exercise

the right, and was notified of the specific terms of Rainey’'s -

offer. ©None of the othér holders_of the right have joined

 this laﬁsﬁit%} 55.$uch;;it'appéa?s tbaF FﬁefQ#héf'hél&etéLﬁéfe_qu~--

- .sufficiently notified of the need to exercise their right and

" ‘purchase right under the deed in a reasonable and. timely = -

7] -mapner,fahd théfStegnefs;a£é én£it1édftdIsﬁmméry;judgméntl-fffﬁ;Tf{jfjﬂ

. i7   _é§?ei€éiéh;;  ¥ 
'“z ;TFoﬁ'the.fbré§oiﬂg ﬁééééns; Réiﬁey'$_ﬁ§tioﬁ1£o3é£fiké. 
(Papér 64).is GRANTED; defendants’ motioﬁs fof summary
judgment (Papers 32 & 56) aré GRANTED; and Gray’'s motion for
summary juﬁgment (Paper 39) is DENiED. Gray}s motion to
compel (Paper 69) is DENIED.as mbot.
Dated at Burlington, in the District of Vermont, this 14th
day of January, 2005.
/s/ Jerome J. Niedermeier

Jerome J. Niedermeier
United States Magistrate Judge
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