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STATE OF VERMONT NOV 6 2007
ENVIRONMENTAL COURT VERBONT
} ERVIRONMENTAL COURT
In re: Marcelino Waste Facility } Docket No. 44-2-07 Vtec
(Appeal from Act 250 JO #4-205, 3™ Recons.) }
i
¥

. ..Decision on Motion .for Permission 1o Take an Interlocutorv Appeal.

ThlS matter concerns a Junsdlcnonal opmlon 1ssued by the Drstrrct #4 Envnonmental pe

s --:"-Connmsswn C ordmator (“Dlstnct Coordlnator”) coneermng the need for an Act 250 permrt fOI'":":'-':f_; s }"3:-:.- -

the A Marcelino & Company Facility (Marcelino Facility’) a recycling facility located in -~~~

o '_'.:;_:South Burlmgton Vermont Ranger Asphalt and Concrete Processm& Inc (“Ranger”) ﬁrst__l__:.._.-_,_._ :

' Coordmator S 2““_.

.”':f.i;_requested the jurlsdrctlonai oprmon and then appealed the Dlstnct'_

_'._'-i"-.':.':'f:':::_reconsrderatron of that Jurrsdrctronal opmlon dated January 23 2007 in whrch 'the Drstrrct':: ;
: - Coordrnator a:nnounced hrs determmatron that the 1rnprovements to the Marcelmo F acrhty did
| i_'-gnot const1tute development so as to trlgger Act 250 ]UI]SdlCthIl The owners of the Marcelmo_.:...'_ :: ¥ -' :
_' : _".Facrlrty (“Marcehno”) thereafter ﬁled a motlon to d1sm1ss Ranger S appeal to thrs Court ‘which - |
| "_was denied i in an opmlon dated May 30 2007 On September 18 2007 Marcelmo filed a K
request for reconsideration, arguing that Ranger is not a proper party to appeal in this case. This
motion for reconsideration was denied on October 4, 2007. |
On October 16, 2007, Marcelino filed a Motion for Permission to Take an Interlocutory
Appeal; that motion is now ripe for this Court’s consideration.
In deliberating over the motion at hand, this Court decided, sua sponte, to revisit the May
30, 2007 Decision denying Marcelino’s motion to dismiss. Taking into consideration further
research and deliberation over the applicable law, this Court hereby reverses its May 30, 2007
Decision and grants Marcelino’s motion to dismiss. Accordingly, Marcelino’s motion for

permission to take an interlocutory appeal is now moot and therefore denied.’

Discussion
Appellee Marcelino has consistently maintained that Ranger should not be granted party
status under 10 V.S.A. §§ 8502 and 8503, because Ranger has not alleged an injury. Therefore,

! Also pending is Ranger’s motion to compel Marcelino’s answers to certain discovery requests. Due to the
Decision announced here, that motion is now also moot and therefore denied.



o statutes

S '::.-'partxes that meet certam spemﬁc statutory requlrements Sectlon 6007(0) has bee dwcussed at i

R ;'_ :_warranted s

a careful analysis of this claim is warranted. This Court’s analysis of the statutes’ begins with 10
V.S.A. § 6007(c), which states that “any person” may request a jurisdictional opinion (“JO”)
from a district coordinator. From this general right, Ranger has argued, and this Court has
repeatedly agreed, flows the right to appeal to this Court when the requested JO is adverse to the
desires of the requesting party. In this light, we have previously concluded that Ranger, afier

having suffered a reconsideration of the requested JO not to its liking, is a “person aggrieved”

_ _who i entltled to. appeal Our further exarnmatlon of ﬂus legal issue has led us to the conclusion. . ..o

3 that we were not correctly 1nterpret1ng the term person aggneved ” as used In the apphcable' L

Whﬂe the rlght to request a J O is. granted to all the nght to appeal a: J O 1':: hrm d to

5 '--_-"._-_.'_:':length by the forrner Vermont Envu'onmental Board (“E Board”) 111 1ts prlor dec1s1ons A bnef e

' ._'_'fd:tscussmn of the E-Boar _-s'past "; mterpretatlon of s1m11ar statutory language '.

The ﬁrst pomt of note 1s that the E Board recogmzed a dtfference between standmg and L

: -party status See Re: Putnev Paner Companv,_lnc Declaratory Ruhng Request #335 Fmdrngs ERE

:' “of Fact, Conelusrons of Law and Order at 5-6. (Vt Envtl Bd., May 29 1997) (stating that
“standing” 1s the proper. analysis when part1es wish to .app_eal, analysis of “party status” is
reserved for when new parties seek to join an action initiated by -another). It therefore seems that
the proper argumeht to be analyaed in this matter is whether Ranger has standing, rather than
party status, to appeal {o the Environmental Court. The mere fact that Ranger was the party that
originally requested the JO does not alone controll our determination of Ranger’s standing to

bring this appeal. See Re: Alpine Pipeline Company, Declaratory Ruling Request #415,

Memorandum of Decision at 7 (Vt. Envtl. Bd., Jan. 3, 2003) (“The Iegislature clearly created a

? Where statutory language is clear and unambiguous, the court must apply the plain meaning of the language used
therein. Watson v. Dimke, 178 Vt. 504 (2005). The forthcommg analysis of the statutes will adhere to this rule of
construction.

> 10 V.S.A. § 6007(c) concludes with the statement, “A jurisdictional opinion of a district coordinator shall be
subject to a request for reconsideration in accordance with the rules of the board and may be appealed to the
environmental court pursuant to chapter 220 of this title.”

* Prior to enactment of the Permit Reform Law, which vested this Court with expanded jurisdiction, Act 250
appeals (including appeals from jurisdictional opinions) were heard and ruled upon by the former Envireumental
Board. Under the revisions to 10 V.85.A. § 8504(m), we arc directed to give “[p]rior decisions of the Environmental
Board . . . the same weight and considerations as prior decisions of the Environmental Court.”,




different threshold for requesting a jurisdictional opinion (‘any person’) and appealing a
jurisdictional opinion (only certain interested parties).”).

In order to demonstrate standing under §6007(c) in proceedings that were previously
appealed to the E-Board, the party seeking to appeal had to show that any proposed plans for
development will affect their protected interests; that is, those interests specifically protected by

anty one of the ten Act 250 criteria or their sub-criteria.” See Re: Stone Cutter's Way/Winooski

- East Waterfront Redevelopment Project Declaratory Ruling Request #391 Memorandum of
S Decmon Wt Envtl Bd., June 1 2001) (Where a party was not able to demonstrate mjury to. a:

: : :protected 1nterest_ that party chd not have standmg to appeal) See also Putnev Paper Companv, _ : _;:; _ ﬁ_'

: _.ulmg Request #335 at 4—5 (Where the party s 1nterests Were not affected by__-:_-._ .

.'g_-the outcome: of the Dlstnct C' .ordtnator 8 JO that party drd not hav:_'_' _:standmg to appeal to the E— .

: -""'-:"""__'Z:Board) T__e E;Board’s dlscussmns and"ruhngs on the rssue of standmg to appeal a JO:"'

1s lnmted to those partles that rneet the requrrement

.-_‘-_consrstently rnarntaln that the rrght to appe a
R -f-of standmg The 1nterests protected under Act 250 are not procedural mterests but are .-
e substantrve mterests that grve rlse to substantrve nghts mcludlng the nght to appeal
| The E Board also recogmzed that the test for standlng 1s sm’nlar 1n E Board cases and. -::' L

. Clvﬂ cases. See Stone Cutter s Wav, Declaratory Ruhng #391 at 6 n2 referencmg Parker v R

~Town of Mﬂton 169 V. 74 77(1998) (recrtlng the three. clements of standlng (1)1 1n_]ury in fact e

(2) causatmn, and (3) redressability). Accordingly, the legislature limited the right to appeal in
civii courts o those who can show that a particularized interest protected by Act 250 will be
harmed. This limitation is stated in 10 V.S.A. § 8504 (entitled “Appeals to the Environmental
Court™), which states that “any person aggrieved” by a JO issued by a district coordinator may "
appeal that decision to the Environmental Court.

For Ranger to have the proper status to appeal this JO, Ranger must meet this express

statutory Limitation.® It must qualify as a “’[Plerson aggrieved . . . who alleges an injury to a

* These criteria are, briefly stated: water and air pollution, water availability, burdens upon streams, protected
wetlands and water supplies, soil erosion, fransportation concerns, burdens upon educational facilities, provision of
government services, effects on aesthetics and area wildlife, conformance with the Capability and Development
Plan, and conformance with local and regional plans.

¢ Ranger acknowledges in its response to Marcelino’s motion for permission to take an interlocutory appeal that the
Vermont legislature has expressly restricted the right to appeal under Act 250. Ranger also states that the statutory
provisions applicable to appeals from district coordinators’ jurisdictional opinions are more lenient than those that
apply to decisions from the district commissions. Whether this is frue is material to our analysis here. However



i _ 'concermng Jurl d1ct10na1 opuuons 1ssued by a chstnct coordmator under Act

particularized interest protected .by the provisions of law listed mn section 8503 of this fitle,
attributed to an act or decision by the district coordinator, . . . that can be redressed by the
- envirommental court or the supreme court.” 10 V.S.A. § 8502(7). Stemming from this definition .
are four main points of discussiou: (1) an injury must be alleged; (2) fo a particularized interest
protected'by the provisions of law; (3) that is injured or affected by the act of the district

coordinator in rendering the JO; (4) that can be redressed either by this Court or our Supreme

: --Court Our revrew of the record presently before us falls to prov1de ev1denoe of Ranger L

- satlsfymg any of these four statutory requlrements for standrng It is for these reasons that we'_'_:'_'__" )

5 A careful o

' "-'--"::;'::'__E_readmg of thls prov1sror1 leads to the conclusmn that Chapter 220 governs the appeals process g

e .f ut § 8503 does not by 1tse1f glve rrse to the Specrﬂc rlght to appeal Rather th1s Chapter ﬂS a’_

.__-'_'.whole should be read to reqmre that partres seekmg to appeal must ﬁrst meet the statutory'_:_- G

:reqmrements set forth 1n the provrsrons of Chapter 220 in order to brmg such appeal Stated

_ iR another way, part1es have the nght to. appeal a JO 1f there 1s a Spemﬁc allegatlon of anury to an Copn

| ':_ mterest protected hy the provrsrons of law referenced in §85 03 _

Appellant Ranger argued n its October 1, 2007 response to Marcehno s motion for .'
reconsideration that “Ranger’s partlculanzed interest protected by §8503, therefore, is its legal
right to request a jurisdictional opinion . . ..” This Court disagrees, for the simple reason that
while “all persons” are entitled to request a JO, the class of persons that are entitled to appeal a
JO is more restricted. The proper analysis is to determine whether Ranger has established in the
record before us that it has an interest protected by the provisions of Act 250 itself (1.e.: Title 10,
Chapter 151, as referenced in 10 V.S.A. § 8503(b)(2)). |

Act 250 provides the process by which parties seeking to develop or subdivide land may
do so by obtaining the proper state land use permit; it also provides for an appeals process
through which parties may appeal adverse decisions regarding permits granted or denied. These
processes are not necessarily the interests to be protected under Act 250, they are the means by

which certain interests are protected. The interests sought to be protected by Act 250 concern

lenient §8504(a) may be, it is not so lenient as to grant all persons'the right 1o appeal a JO. The limitations are stated
expressly in § 8504(a) and the other provisions comprising Chapters 151 and 220 of Title 10.

| "'Sectron 503(b)(2) states that T1t1e 10 Chapter 220 (§§ 8501 8505) apphes tc appeals_ G




i -appeal a J O that has detrrrnentaily affected those protected 1nterests |

development and land use issues.” If not for these interests, this Court is left to question why a
permit would be necessary at all, and therefore, why an appeal of an adverse decision should be
allowed. | _

As stated in Ranger’s response to Marcelino’s motion for reconsideration, the intent
behind Act 250 is to promote land development that is “not unduly detrimental to the

_environment, will promote the general welfare . . . and [is] suitable o the demands and needs of

. the people of this state.” ”? 1969 No 250 (Ad_] Sess) § 1, eff. Aprll 4, 1970 Thrs statement does__ B

-'not purport to. ratronahze grantlng all partles the nght to appeal 1n Act 250 proceedmgs but_ e R

'::'Z_the need for the generai pubhc to actlvely protect these mterest ] 7

'-:any party to request a JO_ But the nght to appeal_a IO s expressly hrmted by Chapter 220 to 3 ..

'.-_':'_'rather serves to underscore the mterests protected by the prov181ons of Aet 250 _and the_need for o

Another pomt of dlscussmn ﬂows from the above cons1derat1ons that 1s partles rnust i

S ﬁ_?allege an mjury to the partrculanzed mterests protected under §8503 Appellant Ranger argues S

" that the mJury it sustalned was “that it d1d not prevail before the district: coordlnator Thrs B

allegatlon 18 msufﬁcrent to grant standing to appeal, for two Icasons: ﬁrst 1t 1s not an 1nJury toan -
interest protected by Act 250; second, it is not allegm_g an actual injury. To merely allege an

adverse opinion, without showing an actual injury caused by the opinion, is confrary to the legal |
requirement of “case or controversy.”® The injnry alleged cannot be a “ceneralized grievance.”

Hinesburg Sand & Gravel Co., Inc. v. State, 166 Vt. 337, 341 (1997). Rather, appellant must

allege injury in fact. Id. The requirement that the appeﬂant allege an injury, as is stated in the
definition of “person aggrieved,” should not be read in such as way as to contravene the long-

standing requirements of standing.’

" Vermont courts have recognized the purpose of Act 250: “to regulate the impacts of development.” In re Vermont
RSA Ltd. Partnership, 2007 VT 22, 9 9 (citing In re Audet, 2004 VT 30, 176 Vt. 617 (mem.)). A list of specific
criterion that must be satisfied before a permit is issued is provided in 10 V.S.A. § 6086; these are commonly known
as the Act 250 criteria. See supra note 4.

¥ Agency of Natural Resources v. United States Fire Ins. Co., 173 Vt. 362, 306 (2001) {*Vermont has adopted this
requirement and with it the requirement that for plaintiffs to have standing to bring a case, they must have suffered a
particular injury that is attributable to the defendant and that ¢an be redressed by a court of law.”)

* Considered to be a fundamental element of standing, “’Injury in fact’ is defined as ‘the invasion of a legally
protected interest.” Determining whether plaintiff has suffered an invasion of a legally protected interest requires



Our analysis thus far leads to a short discussion of the third and forth requirements for
standing contained in 10 V.5.A. § 8502(7): that the JO being appealed must have impacted upon
the specific protected interest of this litigant, and that either this Court or our Suprem'e Court can
redress the impact upon the protected interest. Since Ranger has not identified an interest
protected by Chapter 151 of Title 10 (i.e.. Act 250), the JO challenged here cannot be said to
have injured a “partieularized interest”, thus providing this Court or the Supreme Court with an

1njury it ‘may redress Thus Ranger has.not satisfied the requrrements of 10.V.S.A. §§ 8502(7) R
:8503(b)(2) and 8504 (a) that would entltle it to have standmg to appeal the Dlstnct Coordmator s s L
Oimmese. T e

In surn .:'thrs Court now reads Tltle 10 Chapter 220 to state that partres_have the nght to -.:.-::

i _appeal a 70 1ssued'by a drstnct ooordmator 1f the party spec1ﬁoally alleges (lan mjury (2) to a__:
.::.Partrcuianzed mterest protected_by Act 250 (3) that the JO somehow lnjures or 1mpacts (4)".5:.-

__j:proulded that such 1nJury C._ be redressed by thls Court or: our Supreme Court - The_:-:_;

g ; ":;Partrcularlzed mterest protected here 1s not the rlght to reCiuest or appeal a J O but rather theg'.'
:._':"_mterests con51dered in the prov131ons of Act 250 1tse1f Ih the case at hand Ranger has made no kS :
. _' 'showmg ofi mjury attnbuted to the adverse JO that adversely affected an 1nterest protected under'.;: o SR

| Lthe prov1s1ons of Act 250. Absent a showmg of such m]ury, Ranger cannot have standrng to- S

R appeal the J O in this matter.

" Conclusion
For the reasons. stated above, this Court, on a sua sponte basis, believes it appropriate to
revisit its May 30, 2007 Decision and hereby grants Marcelino’s Motion to Dismiss. All
subsequent motions are oW moot, as this appeal is dismissed. A Judgment Order accompanies

this Decision, thereby concluding the proceedings now before this Court.

Done at Berlin, Vermont this 6™ day of November, 2007.

<—\2\-’1h qm —

Thomas S\ Durkin, Environmental Judge

inquiry into the substance of plaintiff's claim.” See Hinesburg, 166 Vt. at 341 (internal citations omitted). In this
matter, Ranger has not put forth any substantive claims of injury to an interest protected by Act 250.




STATE OF VERMONT

ENVIRONMENTAL COURT
} !‘:‘f 1 ;g
In re: Marcelino Waste Facility } Docket No. 44—2 07 Vtec
(Appeal from Act 250 JO #4-205, 3" Recons. )}
i
H

L Judgmen_t Order_ .

For alI the TEAsonS more pamcula.rly stated in the Decxsmn that accompames thls i

'Judgment Order thlS Court on a sua Qonte baSiS__ has rev1sxted 1ts May 30 2007 Dec;1s1or1 and' B R

fhereby grants Marcehno s Motlon to:'Dlstss : The. Intenm Decwlon of May 30 2007 and the

Done at Berhn Vermont ﬂ’].lS 6ﬁ’ day of November 2007

<\1 T

Thomas S.\Durkin, Environmental Judge




